Introduction
With the advent of the Internet and the World Wide Web, a novel question of procedural law has taken the legal arena by storm: how do we effectively apply traditional concepts of personal jurisdiction to the seamless world of cyberspace? In a world where politically recognized territorial boundaries will typically lead the discussion into where a party may be haled into court as a result of its activities, the Internet presents us with an anomaly of that traditional principle. Courts are now being launched into the unchartered waters of cyberspace where the traditional concept of personal jurisdiction often finds itself lost at sea.
Over the past six years, American courts have been forced to grapple with a multitude of questions involving personal jurisdiction and the Internet in the United
States. However, with websites accessible to virtually anyone in the world, how can a business predict where its Internet activity will ultimately end up in the stream of commerce overseas? Should a California corporation be required to foresee with any degree of certainty whether its Internet activities will cause tortious effects in Pennsylvania, or across the Atlantic Ocean in France? Should that corporation be held * Jamie Spataro., J.D. Expected 2003, The University of Pittsburgh. liable for damages if such effects indeed occur? How can an American company protect itself from being subject to the potentially costly and inconvenient personal jurisdiction of courts in distant states or foreign nations?
The rise in popularity of the Internet as a means of doing business across both domestic as well as international borders has opened the door to an increasing number of legal conflicts. As the number of Internet users grows globally, there will likely be a commensurate increase in the amount of legal turbulence surrounding online business activities conducted-intentionally or unintentionally-across jurisdictional lines. With the dawn of a new brand of litigation comes the need to evaluate the current standards of personal jurisdiction, and to determine if they provide sufficient legal certainty upon which individuals and businesses wishing to conduct international Internet commerce may rely.
Surprisingly there is scarcely any literature available that addresses the question of how to solve today's Internet personal jurisdiction problems on an international level.
There is, however, an abundance of literature discussing the development of personal jurisdiction in America and the problems faced by courts in adjudicating domestic Internet disputes. This paper emphasizes the need to carry this discussion beyond our own borders and to consider the serious legal consequences that typical Internet conduct can have internationally. These consequences can be particularly severe for individuals who conduct business over the Internet. Electronic commerce can have widespread effects in other countries, subjecting businesses to the costly and time-consuming litigation necessary to adjudicate threshold questions of jurisdiction. Often times this litigation will occur in unfamiliar legal systems or in distant courtrooms, thus increasing the cost and inconvenience of settling Internet disputes. Consequently, individuals and businesses are faced with grave uncertainty and the continuous vulnerability of being haled into court halfway around the world. Against this backdrop, we must expand the discussion of how to solve international personal jurisdiction disputes while providing more certainty to individuals engaged in online commerce across national borders.
On a domestic level, scholars and commentators have suggested numerous solutions to help reduce the uncertainty surrounding the issue of Internet personal jurisdiction. Many writers propose conservative solutions that preserve the traditional concepts of personal jurisdiction but change the mechanisms in which those concepts operate. For instance, one writer suggests a system of registration by which a party could choose an appropriate forum in which to be sued, or else submit to traditional jurisdictional analyses. 1 Another writer suggests that the existing due process analysis is flexible enough to protect defendants, but that the "fair play and substantial justice" prong will become the primary consideration for courts. 2 Alternatively, authors have proposed more radical approaches to analyzing and adjudicating cases where personal jurisdiction is in dispute, such as the creation of a cybercourt to be used in conjunction with a registration system to handle any matters resulting from the Internet. 3 Still other authors express a desire to refrain from altering the current system of Internet personal jurisdiction as it has developed through American case law to date, instead advocating 16 then the International Shoe test is satisfied and he will therefore be subject to general jurisdiction in the courts of that state regardless of whether or not the cause of action arose from those activities. However, if his activities do not rise to such a level, then the court must be able to exercise specific jurisdiction over the defendant by finding that his activities were specifically related to the claim. 17 In order to exercise specific jurisdiction, a court must find that the defendant purposefully availed itself of the privilege of conducting business in the forum state. 18 Thus, where a defendant has created "continuing obligations" 19 with residents of the forum state and his activities are "shielded by the benefits and protections of the forum's laws" it is reasonable to exercise personal jurisdiction over him. 20 While the "purposeful availment" factor 21 
The Early Internet Jurisdiction Cases
One of the first cases to address personal jurisdiction and the Internet was Inset court noted that such an advertisement could reach up to 10,000 Internet users in Connecticut alone. 40 Despite the court's attempt to quantify the potential number of users who might access the defendant's website, the court's analysis here nevertheless seems to suggest that almost any website can cause its owner to be haled into court should a resident of the forum State claim injury.
Other courts quickly followed suit on the heels of Inset, although they ultimately Inset discussed supra, the Missouri court, in examining the "quality and nature" of the website, suggests a higher threshold requirement for a finding of purposeful availment sufficient to hale defendant into court.
In 1997, in TELCO Communications, Inc. v. An Apple a Day, Inc. 47 a Virginia federal district court also followed the analysis of Inset in holding that online advertising was a "persistent course of conduct" satisfying the state's long-arm statute. 48 Since Apple had placed allegedly defamatory press releases on a business wire Internet service which served Virginia, the court found that the defamation action occurred inside the forum state. 49 Defendant's activities were considered analogous to physical presence within the state, and therefore Apple could reasonably anticipate being haled into court in Virginia. 50 The court's "physical presence" analogy suggests a relatively low threshold requirement upon which to obtain personal jurisdiction over defendants.
In fact, one might read the court's opinion as suggesting that a website operator can be served process in any jurisdiction where users have access to its site. This rule would subject website operators to the exercise of transient jurisdiction. Such a test could have serious implications for anyone considering engaging in electronic transactions from anywhere in the country (and perhaps anywhere in the world).
The divergent analyses adopted in each of these cases should raise red flags for anyone seeking to apply a uniform standard of personal jurisdiction to Internet disputes. The key to the court's analysis in Zippo is the sliding scale test of Internet activity.
The court suggests that at the most conservative end of the spectrum are "passive websites" that do little more than to offer information to Internet users and thus are free from the exercise of personal jurisdiction. 65 The middle ground consists of interactive websites where Internet users can exchange information through the site itself. Here, the ability to exercise jurisdiction depends upon the "level of interactivity and commercial nature of the exchange of information" through the website. 66 Finally, at the other end of the spectrum is the "active website" in which a defendant is actively doing business over the Internet. 67 The court placed the Zippo case into this third category in order to find the exercise of personal jurisdiction proper over the California defendant. Although the court decided the case primarily upon Constitutional grounds and principles of comity, the opinion did leave the door open for the possibility that some international legislation might change the result in this case. The court suggested that:
[a]bsent a body of law that establishes international standards with respect to speech on the Internet and an appropriate treaty or legislation addressing enforcement of such standards to speech originating within the United States, the principle of comity is outweighed by the Court's obligation to uphold the First Amendment. The court expresses no opinion as to whether any such treaty or legislation would or could be constitutional.
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The court's suggestion strikes an important chord that is relevant to our discussion of how to find a manageable solution to the problems plaguing international personal jurisdiction analysis over the Internet. The court hints at a point of central importance to any discussion regarding the enactment of international legislation for the Internet:
constitutionality. This issue is explored more carefully later in the paper. 92 Id. at 1192. 93 Id. 94 Id. 95 Id. at 1193 & n.12.
the Internet with divergent international laws. As of yet, there exists no international court to assert jurisdiction over the operators of websites and Internet service providers.
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This results in a tug of war between the various potential forums and parties to litigation, all wishing to protect their citizens to the greatest extent possible. In addition, Yahoo! illustrates the lack of clear, manageable standards on jurisdiction over the Internet. One might conclude that the court in Yahoo! was forced to resort to the age-old (and sometimes vague) principle of comity for lack of a more predictable test for adjudicating
Internet disputes. As the Yahoo! court suggested, the dispute presents "novel and important issues arising from the global reach of the Internet" as well as "issues of policy, politics, and culture that are beyond the purview of one nation's judiciary."
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The Yahoo! case also demonstrates the significant risks involved in operating a website since it is accessible virtually anywhere in the world, often simultaneously by
Internet users in many different countries. More importantly, however, Yahoo! shows us just how difficult it would be to apply the Zippo sliding scale test to such a unique set of facts. Generally, under the Zippo test, the operation of an interactive website does not generate sufficient minimum contacts in the forum state without some examination of "the nature and quality of commercial activity" conducted over the Internet.
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As discussed supra, the archetypical case to which the Zippo test has been applied 
II. Looking Ahead: New Approaches to Internet Personal Jurisdiction

General Problems With Drafting a Uniform International Treaty
In searching for a solution to the jurisdictional dilemma facing courts in international Internet disputes, one might suggest drafting an international treaty to address the problems surrounding the standard of personal jurisdiction and the recognition of judgments. Currently there is no such treaty in existence that will apply concrete, uniform rules to resolve disputes arising out of Internet activities having effects across international borders. 99 However, the task of drafting an international treaty in this area may prove more problematic than helpful. One of the most significant obstacles to drafting such a treaty may be the fear of being locked into a standard governing a novel, 99 See, e.g., Rothman, supra note 2, at 129. 103 As of March 1, 2002, through the passage of European legislation, the Brussels Regulations went into effect and thus replaced the current draft of the Brussels Convention. One of the effects of this legislation was to create implied consent to be subject to the Brussels Regulations upon any state's future entrance into the European of judgments for "civil and commercial matters" for parties domiciled in contracting states. 104 There is a stark difference regarding personal jurisdiction analysis between U.S.
law and the Brussels Convention. While the U.S. Due Process analysis focuses upon the relationship between the court of the forum state and the defendant, the Brussels Convention focuses upon the relationship between the court of the forum state and the claim. 105 The focus of the Brussels Convention between the court and the claim "would lead to jurisdiction likely in violation of the Due Process Clause under U.S. law."
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This divergence in personal jurisdictional analysis can be explained in part by the civil law system's preference for predictable and efficient standards, rather than the less predictable, more malleable (and often more litigated) standard adopted by U.S. courts. In addition, unlike many other countries, the U.S. has constitutionalized its system of personal jurisdiction. Consequently, jurisdictional analysis under the 14th Amendment Due Process Clause, which is so deeply engrained in our system of jurisprudence, is not likely susceptible to change in the near future.
Additionally, the Brussels Convention prohibits the use of transient jurisdiction, 118 Id. at art. 10(1)-(2). (Allows a plaintiff to bring an action against a defendant not only in the State in which the harmful act occurred or injury arose, but also in the State into which a defendant has directed frequent or significant activity related to the claim, "and the overall connection of the defendant to that State makes it reasonable that the defendant be subject to suit in that State.") 119 Id.
disputes over the Internet describes the drafting of multilateral treaties as "economically inefficient." 120 He continues:
The high transaction costs that accompany multilateral, and even bilateral, negotiations necessarily imply that reaching a mutually acceptable agreement will require a great deal of time and effort. The negotiations surrounding NAFTA and the Uruguay Round of the General Agreement on Tariffs and Trade demonstrate that brokering international agreements is an expensive and arduous process -one that is frequently hampered by conflicting cultural nuances.
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While international treaties play an essential role in opening markets and promoting free trade, the lethargic and complicated process of drafting multilateral treaties may not be a compatible solution for the demands of the ever-changing technological world of the Internet.
The Future of Internet Personal Jurisdiction
Since the Internet has "broken down many of the geographical and temporal premises of international law," 122 we are faced with a new challenge to keep one step ahead of swiftly changing technologies and must forge solutions that will enable us to function as a global economy over the Internet. As the previous discussion suggests, the A radical alternative to drafting a new treaty to address Internet personal jurisdiction is to modify our own national policy of personal jurisdiction, but strictly as it relates to Internet disputes. basis, thus depriving website operators of any degree of certainty as to where and when they might be subject to the personal jurisdiction of a foreign court. Allowing potential defendants to be exposed to such jurisdictional vulnerability undermines the very interests the Due Process Clause was originally meant to protect.
Currently, the Supreme Court is best equipped to provide us with a solution to
Internet personal jurisdiction, as the High Court is vested with the sole and exclusive authority to interpret the meaning of the U.S. Constitution. Unfortunately, the Court will not render an opinion on the subject until such a dispute is presented before it. Should the Court embrace the opportunity to rule on the issue of Internet personal jurisdiction, I
suggest that the Court's focus should be on the Due Process prong of our current analysis.
There are two primary considerations which must accompany the discussion of modifying our standard of Due Process as it pertains to Internet disputes. First, the minimum contacts analysis must be refined to reflect the non-physical nature of many of the Internet activities from which today's disputes arise. While Zippo merely attempts to define special categories for the operation of websites, it fails to provide courts with concrete guidance on what amounts to a "contact" for purposes of Due Process. I suggest that in regard to Internet disputes involving contracts, contacts should be limited to those activities accompanied by some particularized physical nexus, including but not limited to: entering into a contract for Internet service, entering into a contract for sale of merchandise in the forum state, the unsolicited contacting of an individual by a website operator through means of e-mail or physical mail directing the potential customer to his website, or the advertisement in print, radio or television markets in the forum state which alert residents to the existence of a website.
A minimum contacts analysis based upon particularized unilateral activities with a physical nexus promotes the key elements of personal jurisdiction so engrained in our system of jurisprudence: purposeful availment, foreseeability and reasonableness. When a website operator reaches out to a potential customer by targeting him through more particularized means, he is able to foresee when and where his activities might cause injury, and may decide for himself whether he wishes to reach out to a resident of a foreign jurisdiction. This conscious decision made by every website operator will allow for the reasonable exercise of personal jurisdiction over him. Some may argue that such a physical nexus requirement leaves plaintiffs in a worse position than before, requiring them to bring suit in foreign courts if they are injured by a website operator. However, for cases arising in tort, such as defamation, libel or slander, plaintiffs would not need to establish a physical nexus from the defendant. Instead, defendants would be subject to the more traditional effects test first adopted by the Supreme Court in Calder v. Jones. 
Conclusion
The Internet has presented courts across our nation and around the world with a new challenge. Litigation continues to erupt and test the limits of the International Shoe standard as it applies to international Internet disputes. Increased litigation costs will likely discourage businesses from engaging in commerce over the Internet to the detriment of corporations and consumers alike. A solution is needed which will protect businesses from inconvenient or needless litigation, while ensuring more predictability when establishing a website which will be instantly accessible anywhere in the world.
Any solution to Internet personal jurisdiction must be "upgradeable" such that it can be modified to conform to the needs of future technological advances. Finally, the solution must be manageable by courts in the United States and abroad. Thus, any new standard must comport with well-settled principles of customary international law.
As purposeful availment, foreseeability and reasonableness have become the focus of Internet personal jurisdiction analyses by American courts to date, a modification of the current Due Process analysis is needed in order to satisfy these fundamental requirements. In addition, modifying our standard of personal jurisdiction will allow the United States to enter into more acceptable multilateral agreements pertaining to Internet disputes. Currently, the Supreme Court is best equipped to formulate a more flexible standard of personal jurisdiction over the Internet.
As the Internet plays an increasingly important role as a medium in a global economy, the need for a solution to personal jurisdiction will increase proportionately.
The traditional territorial concepts embodied in International Shoe are proving less effective in disputes arising out the seamless landscapes of the Internet. Until such a solution is found, however, our Shoe will continue to be stretched thin as it attempts to encompass the new technological challenges emerging in the Internet age.
